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hand clay balls to the operator of a machine, and who was forbidden to touch 
the machine, attempted to clean it during the operator's absence, and was 
thereby injured. Held, that the injury did not arise in the course of his 
employment. In Whitehead v. Reader (1901), 2 K. B. 48, a carpenter, 
whose duty it was to sharpen tools upon a grindstone run by machinery, and 
who was forbidden to touch the machinery in any way, attempted to replace 
a belt and was injured. Held, that the accident arose out of and in the course 
of his employment. In McElligott v. Randolph, 61 Conn. 157, 29 Am. St. 
Rep. 181, a workman continued to work after ordered to stop for the day, and 
was injured. Held, that the master was liable. The courts are agreed that 
if the servant is acting within the scope of his employment and violates the 
order of the master, the latter is responsible; if outside of the scope of his 
employment, the master is not liable. The circumstances of each particular 
case must govern. 

Mortgages— Subsequent Purchaser— Principal and Surety — 
Extension of Time. — A mortgage executed by defendants on premises then 
owned by them, was extended by agreement of parties thereto in 1894 for 
three years. In 1895 defendants conveyed the premises to others, who 
assumed the mortgage debt. Such others in 1897 secured a further renewal, 
defendants not joining in the application therefor. Plaintiff brings this 
action to foreclose, and to secure a personal judgment against defendants. 
Held, that the extension of time to the grantee did not release the grantor 
from liability. Iowa Loan & Trust Co. v. Haller (1903), —la. — , 93 N. W. 
Rep. 636. 

The defendant, maker of a mortgage note, conveyed his equity in the mort- 
gaged property to a corporation, which assumed to pay the debt. The grantee 
agreed with the mortgagee to pay the debt, and secured from the mortgagee 
without consent of the maker, extensions of time for the payment of the 
debt. The mortgagee sues the maker of the note for a balance due after fore- 
closure of the mortgage by sale. Held, that the extension of time discharged 
the mortgagor. Franklin Sav. Bank v. Cochrane (1903) , — Mass. — , 66 N. E . 
Rep. 200. 

The two cases noted above will illustrate the divergence of views held by 
the courts as to the position which the original mortgagor holds towards the 
mortgagee after selling the mortgaged premises to a third party who has 
agreed to assume the mortgage debt. The Iowa and Connecticut courts stand 
practically alone on the ground that while as between themselves the grantor 
is the surety and the grantee the principal, yet as to the mortgagee, both are 
principals, and an extension of time to the grantee without the consent of the 
grantor does not relieve the latter from liability. Corbett v. Waterman, 11 
la. 87; Robertson v. Stuhlmiller, 93 la. 326, 61 N. W. 986; Boardman \. 
Larrabee, 51 Conn. 39. See also Teeters v. Lambotn, 43 Ohio St. 144, IN. 
E. 513. Dicta of the Michigan and Missouri courts in Crawford\. Edwards, 
33 Mich. 354, and Mut. Ins. Co. v. Mayer, 8 Mo. App. 18, to the same effect, 
have been overruled by later decisions in these states. Metz v. Todd, 36 
Mich. 473; Nelson v. Brown, 140 Mo. 580, 41 S. W. 960. So that we may 
now say that these states are in accord with the great weight of authority, to 
the effect that where there has been an assumption of the mortgage debt by 
the grantee, the mortgagor stands in the relation of a surety to the mortgagee 
and is released by an extension of time to the grantee made without the 
mortgagor's consent. This is the doctrine laid down by the courts of New 
York, Maryland, Illinois, Kansas, Missouri, Nebraska, Massachusetts, Michi- 
gan, and the United States courts. Fish v. Hayward, 28 Hun, 456; Spencer 
v. Spencer, 95N. Y. 353; Paine v. Jones, 76 N. Y. 274; George v. Andrews 
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60 Md. 26, 45 Am. Rep. 706 ; Union Mut. Life Ins. Co. v. Hanford, 143 U. S. 
187, 12 Sup. Ct. 437, 36 L. ed. 118; Bankv. Waterman, 134111. 461: Johnston 
v. Paltzer, 100 111. App. 171; Stove Works v. Caswell, 48 Kan. 689, 16 L. R. 
A. 85, and note; Merriam v. Miles, 54 Neb. 566, 74 N. W. 861; Metzv. Todd, 
supra. Nelson v. Brown, supra ; Smith v. Davis, 90 Mo. App. 583. See also 
15 Harv. Law Rev. 398. 

Municipal Corporation— Adverse Possession— Public and Private 
USE. — Injunction to enjoin interference with plaintiff's possession of certain 
property which the city has ordered to be opened and improved as a street. In 
1857 the alleged street was platted and dedicated to the public, and the defen- 
dant corporation averred that the right of the city in the street had never been 
abandoned. The plaintiff replied that in 1865, he, being part owner of a certain 
plat, attempted to vacate a part thereof, including the street in question, but 
by a mistake in the written instrument, the vacation did not include this 
street. He further claimed that, without knowledge of this mistake, he 
entered into possession of the land originally platted as a street, enclosed it 
with fences, and has ever since remained in possession, with the knowledge of 
and without objection by the city. Held, that whatever right the city had 
in the use of the street had been abandoned. Weber v. Iowa City (1903), 
— la. — , 93 N. W. Rep. 637. 

The decisions of the courts as to whether the title to streets can be acquired 
against a municipal corporation by adverse possession, have been conflicting, 
and the Iowa courts have held with those who affirm that an individual can- 
not acquire good title by adverse possession for the statutory period. City of 
Waterloo v. Union Mill Co., 72 la. 437, 34 N. W. Rep. 197. See Am. & Eng. 
Enc. OF Law, Vol. I, p. 875, and also note and cases cited. But the court in this 
case draws a distinction between the case last cited and this one, and declares 
that a city is not compelled to open a street which has been dedicated to it for 
that purpose; and hence, that though non-user is not in itself sufficient to 
enable an individual to acquire title, yet when it is accompanied by an actual 
and notorious occupation of that individual, an abandonment by the city is 
presumed. In other words, while the maxim "Nullum tempus occurrit regi" 
applies to a municipal corporation in the exercise of Jits public functions, yet 
where it has not devoted the property to a public use, the statute of limita- 
tions may run against it the same as any other personality. This distinction 
has been recognized in a number of cases. City of Chicago v. Middleborough, 
143 111. 265; Ames v. San Diego, 101 Cal. 390 ; City of Bel ford v Willard, 133 
Ind. 562; Mowry v. City of Providence, 10 R.I. 52; Simplotv. Chicago, M. 
& St. P. R. R. Co., 16 Fed. Rep. 350; Dillon on Municipal Corpora- 
tions (4th ed.), Vol. 2, sec. 675. In several states the acquisition of prop- 
erty by adverse possession, as against municipal corporations, is now regulated 
by statute. Kentucky statutes (1899), sec. 2546. For general discussion of 
the subject see Whiting v. Campbell, 12 W. Va. 36. 

Municipal Corporations — Riparian Rights of a Municipality. — 
Action to recover damages for diminution of plaintiff's water supply. The 
city of Canton is situated between two forks of a creek, whose waters it used 
for domestic, manufacturing and commercial purposes, with the result that 
the plaintiff, a lower riparian owner, was compelled to shut down his grist 
mill during the dry seasons. Held, that a municipality situated on a natural 
flowing stream, is, in its corporate capacity, a riparian owner, having the 
rights, and subject to the liabilities of such owner. City of Canton v. Shock 
(1902), 66 Ohio St. 19, 63 N. E. Rep. 600, 58 L. R. A. 637. 

The riparian rights in a stream pertain to the land abutting on the stream ; 
they pass with the title to the property, and are the same, whether a natural 



